UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO

InRe
CHIEF JUDGE RICHARD L. SPEER
Charles'Tammy Cummings
Case No. 00-3111
Debtor(s)
(Related Case: 99-33500)
Van Wert Co. Hospitd, et a

Raintiff(s)
V.

Bruce C. French, Trustee, et a

N/ N N N N N N N N N N N N N N

Defendant(s)

MEMORANDUM OPINION AND DECISION

This cause comes before the Court upon Trustee's Motion for Summary Judgment, and
Memorandum in Support; and the Plaintiff'sMotionfor Summary Judgment, Memorandum in Support, and
Responseto the Trustee' sMotionfor Summary Judgment. In addition, Robert K. Holmes, Clerk of Courts
for the Municipa Court of Lima, as a third-party defendant, submitted a Response to the Trustee sMotion
for Summary Judgment. This Court has now had the opportunity to review the arguments of Counsd, the
exhibits, aswdl asthe entirerecord of the case. Based upon that review, and for the following reasons, the
Court finds that the Trustee's Mation for Summary Judgment should be Denied; and that the Plaintiff’s
Motion for Summary Judgment should be Granted.
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FACTS

The rdevant facts of this case, which are not in dispute, are very sraightforward. In 1998 the
Debtors, Charles Cummings and Tammy Cummings (hereinafter referred to collectively asthe * Debtors’)
were sued by two separate creditorsfor unpaid debts. These creditorswerethe Plaintiff, Van Wert County
Hogpital, and Anesthesa Associates of Lima, Inc. Attorney Hearn served aslega counsd for both of these

creditors.

In July of 1998, the Van Wert County Hospital obtained a default judgment in the amount of Six
Hundred Forty-seven and 08/100 dollars ($647.08) againgt the Debtors after they failed to appear in the
sate court proceeding. In order to enforce this judgment, Attorney Hearn, obtained on August 21, 1998,
an order of garnishment againgt the Debtor, Charles Cummings (hereinafter referred to individudly as the
“Debtor”) whichwas then served on the garnishee(the Debtor’ semployer) on August 24, 1998. On August
5, 1999, dmostone (1) year after service of the Flantiff’ sgarishment order was perfected onthe garnishee,
it appearsthat inaccordance with the garnishment order, the garnishee paid to the Lima Municipa Clerk of
Courtsanamount of dightly less than Three Hundred dollars ($300.00). However, beforethesefundswere
disbursed, the Debtors, on August 23, 1999, filed a petition in this Court for rief under Chapter 7 of the
United States Bankruptcy Code.

OnAugus 25, 1999, the Lima Municipa Court received notice of the Debtors' bankruptcy petition.
In addition, on that same day, the Debtors, by and through ther attorney, filed a Motion to release the
garnished fundstothe Trustee. This motion was then granted by an order entered on September 1, 1999,
by the Honorable Rickard Workman. However, just before this order was entered, the Lima Municipa
Clerk of Courts, on August 29, 1999, processed and mailed the approximately Three Hundred dollars
($300.00) ingarnished funds to Attorney Hearn, who has sincerefused to turnover the fundsto the Trustee.
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The reason given by the Clerk of Courtsfor issuing the garnished funds to Attorney Hearn, in opposition to
Judge Workman’ sorder, wasthat the rel ease of the garnished funds, inadditionto being done inaccordance

with state law, was done before the turnover order was recelived.

On October 20, 1999, the Trustee filed a Motion, which was subsequently granted, to intervenein
the state court proceedings, the purpose of which was to dlow the Trustee to protect those funds which
Judge Workman had ordered beturned over. The Trusteethen, after the occurrence of someinterim events
which included the consolidation of the Creditors cases, filed a Notice of Remova to this Court in
accordance with 28 U.S.C. § 1452 and Bankruptcy Rule 9027. Theregfter, pursuant to Bankruptcy Rule
7056, the Trustee filed a Motion for Summary Judgment in which he asked for the following relief:

-An Order directing the turnover of the garnished fundsto the Trustee; and

-an Order finding that the garnished funds are property of the estate subject to any
exemptions which the Trustee may assert.

-In the dternative, the Trustee seeksan Order directing that the state court turnover

any moneys that it may have had in its possession &t the time that the Debtors filed

their bankruptcy petition.
Insupport of hisrequestsfor rdief, the Trustee assertsthat the garnished wagesturned over by the Debtor’s
employer to the Lima Municipd Clerk of Courts congtituted property of the Debtors bankruptcy estate
under 11 U.S.C. § 541(a). On thisissue, the Trustee dso assertsthat the turnover of funds by the Clerk of
Courtsto Attorney Hearn violated the automatic stay as contained in 11 U.S.C. § 362(a). Inaddition, the
Trustee contends that the funds transferred by the Clerk of Courtswasa preference, and thusis avoidable
pursuant to 11 U.S.C. § 547(b). On these issues, Attorney Hearn, on behalf of the Van Wert County
Hospitd, filed a Summary Judgment Motion, asking that it be determined that the garnished funds at issue
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in this case are solely the property of the Creditor, Van Wert County Hospital, and not property of the
Debtors bankruptcy estate.

Section 541 of the Bankruptcy Code provides in pertinent part:

(&) The commencement of acase. . creates an estate. Such an estateis comprised of dl the

following property, wherever located and by whomever held:

(1) . . .[A]ll legd or equitable interests of the debtor in property as of the
commencement of the case.

DISCUSSION

Determinations concerning the administration of the debtor’ s estate, ordersto turn over property of
the edtate, and other proceedings affecting the liquidation of the assets of the estate are core proceedings
pursuant to 28 U.S.C. § 157. Thus, this case is a core proceeding.

The ingant case has been brought before the Court upon the Parties' cross-motions for summary
judgment. Under the Federal Rules of Civil Procedure, which are made applicable to this proceeding by
Bankruptcy Rule 7056, a party will prevall on a mation for summary judgment when, “[t]he pleadings,
depositions, answers to interrogatories, and admissons on file, together withthe affidavits, if any, show that
there is no genuine issue as to any materid fact and that the moving party is entitled to judgment as a matter
of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L .Ed.2d 265 (1986);
Fed.R.Civ.P. 56(c). In order to prevail, the movant must demonsirate al eements of the cause of action,
but once that burden is established, the opposing party must set forth specific facts showing that thereisa
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genuineissue for trid. R.E. Cruise, Inc. v. Bruggeman, 508 F.2d 415, 416 (6™ Cir.1975); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249-51, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986). Inferences
drawn from the underlying facts must be viewed in alight most favorable to the party opposing the maotion.
Matsushita v. Zenith Radio Corp., 475 U.S. 574, 586-88, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538
(1986). Inaddition, in cases such asthis, where the Parties havefiled cross-mationsfor summary judgment,
the Court must consider each motionseparately, Snceeach party, asamovant for summary judgment, bears
the burden to establish the nonexistence of genuine issues of materia fact, and that party's entitlement to
judgment as amatter of law. Thus, the fact that both parties s multaneoudy argue that there are no genuine
factual issues does not in itsdlf establish thet atrid is unnecessary, and the fact that one party hasfailed to
sudain its burden under Fed.R.Civ.P. 56 does not automdticaly entitle the opposing party to summary
judgment. Wright, A. Miller, E. Cooper, 10A Federa Practice and Procedure § 2720, at 16-17 (1983).

Whenadebtor filesfor bankruptcy reief, any and al property that the debtor has alegd or equitable
interest in, wherever located, becomes property of an estate. 11 U.S.C. §541(a). Theresfter, any property
encompassed within the scope of estate property is subject to an action for turnover by the bankruptcy
trustee. Inrelferd, 225B.R. 501, 502 (Bankr. N.D.Fla. 1998). Conversdly, property inwhichthe debtor
no longer hasany ownership interest in, at the time the bankruptcy petition isfiled, may be hdd freefromthe
dams of both the debtor and the bankruptcy trustee. In conformance with this latter principle, Attorney
Hearn, on behdf of the Van Wert County Hospitd, contends that the funds garnished by the Debtor’s
employer are not subject to turnover because the Debtors, uponfilingfor bankruptcy, had no interest insuch
funds-the funds having been transferred by the Debtor’s employer to the LimaMunicipa Clerk of Courts
prior to the time the Debtors filed for bankruptcy relief. In addition, Attorney Hearn asserts that evenifthe
Debtors bankruptcy estate has an interest in the garnished funds, the disbursement of the fundsto the Lima

Clerk of Courts and then to him would not, as the Trustee contends, congtitute an avoidable preference as
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there exists a statutory defense thereto under 11 U.S.C. § 547(c)(8). In addressng these arguments, the
Court begins with Attorney Hearn's contention that the Debtors, and thus by implication the Trustee, had
no interest inthe garnished funds once those funds were transferred to the Lima Municipa Clerk of Courts.

For purposes of § 541(a), a person’s interest (or lack thereof) is determined by reference to
applicable state law, which for purposes of this case meansthat Ohio law will be applicable since dl the
events which give rise to this proceeding transpired in Ohio. In re Greer, 242 B.R. 389, 394 (Bankr.
N.D.Ohio 1999); Inre Selaff, 164 B.R. 560, 566 (Bankr. W.D.Mich. 1994). InState ex rel. AutoLoan
Co. v. Jennings, the Ohio Supreme Court in interpreting Ohio law, and under factua circumstancessmilar
to this case, dated in its syllabus that:

Where agarnishee, under a garnishment order issued by aMunicipa Court, paysthe
garnished funds to the clerk of the court, the garnished funds are not shilded froma
trustee in bankruptcy where the judgment debtor is insolvent at the time the
garnishment order isissued by the court.

14 Ohio St.2d 152, 237 N.E.2d 305, 307 (Ohio 1968). The reason for this holding was explained by the
Ohio Supreme Court in its opinion asthis:

Upon the issuance of a garnishment order, the judgment creditor obtains a chosein
action againg the garnishee. When the garnishee pays the funds into court pursuant
to the garnishment order and is discharged, the judgment creditor obtains alienupon
the funds and a chose in actionagaing the public officid holding the funds to compe
payment to the creditor pursuant to the court order.

*k*

Therefore, the order of the Municipa Court, inthe indant case, directing the garnishee
to pay the funds into court, did not give the [creditor] aclear legd right to the funds,
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nor did it impose uponthe [Municipa Court] aclear legd dutyto transfer fundsto the

[creditor].
Id. at 159-60, N.E.2d at 310-11. Inthiscase, dthough not actualy stated, it gppearsthat the Debtorswere
insolvent at the time the garnishment order wasissued. Thus, in accordance with the above decison, the
Maintiff, & mog, has alien interest in the garnished fundsheld by the LimaMunicipa Clerk of Courts. Itis
axiomatic, however, that lieninterests held by a creditor do not diminatea debtor’ sownership interest in the
property. See State ex rel. v. Davis, Mayor, 111 Ohio St. 569, 574, 146 N. E. 82, 84 (Ohio 1925)
(definingalienas ahold or claim which one person has upon the property of another as a security for some
debt or charge). Therefore, in accordance with the above decision, it can be stated that under Ohio law, until
acourt actualy disburses a debtor’ s garnished funds to a judgment-creditor, the debtor retains an interest
inthose funds, which, upon the debtor filing for bankruptcy, would pass to the bankruptcy trustee under 11
U.S.C. 8§541(a). Further supporting this positionisthe decison of Poonv. Todd (Inre Corbin), 350 F.2d
514 (6™ Cir.1965), which was rendered by the Sixth Circuit Court of Appeals.

InthelIn re Corbin case, ajudgment-creditor received monies from the Cincinnati Municipa Court
whichhad been paid into the Court by agarnishee. That same day, the judgment-debtor filed a petitionfor
bankruptcy relief. Following this action, the bankruptcy trustee appointed to the debtor’ s case sought and
eventualy received anorder for turnover which required the creditor to pay over the funds received by the
way of the garnishment order. 1d. at 515. Within the context of these facts, the Sixth Circuit set about
determining whether the debtor, and thus the trustee, had a right to the funds, framing the issue as this:
“whether title to the money on deposit with the Cincinnati Municipal Court had actualy passed to the
judgment creditor or whether the judgment creditor merely had alien on the money which lien was null and
void under the provisons of § 67 of the Bankruptcy Act.” Id. at 516. In addressing thisissue, the Court
stated that the issue could beresolved by ascertaining “ whether the [creditor’ 5] title had become so complete
and absolute at [the time of the bankruptcy so] as to make it paramount to the claim of the trustee in
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bankruptcy.” 1d. Tothis question, the Sixth Circuit Court of Appedls, after reviewing a number of Ohio
cases, held that adebtor’ slegd and equitable rightsin property are not extinguished in a garnishment action
when the funds are held in the custody of the court. 1d. at 517. Asexplained by theCourtinInre Corbin:

The payments made to a county or Municipa Court trusteeship prior to the filing of
petition in bankruptcy and not distributed prior to bankruptcy are in custodialegis.
This is true dso of funds hedd by sheriff who sold persond property and held the
proceeds of such sde at the time of the filing of a voluntary petition in bankruptcy.
The dam of the creditor cannot be perfected by the payment to him thereafter. The
power to consummeate inchoate rights ceases upon the filing of a petition in
bankruptcy.

*k*

Funds in the hands of aMunicipd Court trustee represent only an attempt to transfer
assets of adebtor and they remain in custodia legis.

Id. (internd quotations and citations omitted). SincethelnreCorbindecison, other courtsinterpreting Ohio
law have amilarly found that a debtor’s legd and equitable rights in property are not extinguished upon
garnishment. Inre Evans, 78 B.R. 145, 146 (Bankr. N.D.Ohio 1987) (a judgment-debtor’s interest in
garnished fundsare not extinguished upon garnishment); Inre Dodds, 147 B.R. 719, 720 (Bankr. S.D.Ohio
1992) (fundswithheld prepetitionfroma Chapter 7 debtor's paycheck by her employer under agarnishment
notice were estate property, and thus had to be turned over to the debtor); Sninger v. Fulton (Inre
Sininger), 84 B.R. 115, 117 (Bankr. S.D.Ohio 1988) (when wages are paid into court pursuant to a
garnishment order, the interest of the employee is not divested).

Attorney Hearn, on behdf of the Plantiff, however, argues that notwithstanding the foregoing
decisons, the Debtors had no legdl or equitable interest in the garnished funds held by the Lima Municipa
Clerk of Courts because pursuant to § 2716.06 of the Ohio Revised Code, a debtor has only five (5) days
from the receipt of the notice of the order of garnishment to contest the validity of the garnishment. Smply
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put, Attorney Hearn argues that if a debtor falsto contest a garnishment order within the five (5) day time-
frame provided in O.R.C. § 2716.06, as seems to be the Stuation in this case, the debtor theregfter
relinquishes dl legd and/or equitable interest in the garnished funds. The difficulty however, the Court has
with thisargument, is that in addition to going againg the above stated decison, substantively speaking the
five (5) day prohibition againgt contesting the validity of a garnishment contained in O.R.C. §2716.06 only
appliesin the situation where the debtor contests the amount of wagesto be garnished, and does not apply
when the debtor actudly contests the creditor’s right in the underlying judgment. Specificaly, O.R.C. 8§
2716.06(C) provides that a hearing thereunder “shdl be limited to a consderation of the amount of the
persona earnings of the judgment debtor, if any, that can be used in satisfaction of the debt owed by the
judgment debtor to the judgment creditor.” Moreover, inthe samplenotice providedin O.R.C. § 2716.06,
itisgpecificaly provided that “no objections to the judgment itsdf will be heard or considered at the hearing.”
Accordingly, the Court must reject Attorney Hearn’ sargument, and thus for purposes of this case, the Court
holds that when the Debtors petitioned this Court for bankruptcy relief, they dill retained an interest in the
garnished funds held by the Lima County Municipd Clerk of Courts, and that upon the Debtors filing for
bankruptcy rdi€f, thisinterest passed to the Trustee in accordance with 11 U.S.C. § 541(a). Thishalding,
however, raises an additiona question: with respect to the garnished funds, exactly what interest passed to
the Trustee when the Debtors petitioned this Court for bankruptcy relief?

It is black-letter bankruptcy law that a bankruptcy trustee generdly cannot acquire a greater interest
inproperty thanwhat was hed by the debtor upon the commencement of abankruptcy case. See generally
Mayer v. United States (In re Reasonover), 236 B.R. 219, 226 (Bankr. E.D.Va. 1999). Inaddition, and
as partidly delineated above, it is clear that with respect to garnished funds hed by a court, ajudgment-
creditor retainsalien interest in such funds. Poon v. Todd (In re Corbin), 350 F.2d 514 (6™ Cir.1965);
Stateex rel. Auto Loan Co. v. Jennings, 14 Ohio St.2d 152, 237 N.E.2d 305 (Ohio 1968). Furthermore,
such alienis consdered perfected, at the very latest, when the funds are taken into custody by the court.
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Battery One-Stop Ltd. v. Atari Corp. (In re Battery One-Stop Ltd.), 36 F.3d 493, 494 (6™ Cir.1994)
(in anon-wage garnishment, perfectionunder Ohio law occurs at the time notice of the gamishment is served
onthe garnishee); Ducker v. First Nat’| Bank of Southwestern Ohio (In re Gray), 41 B.R. 374, 377-78
(Bankr. S.D.Ohio 1984) (garnishment lien perfected when garnishment paid to court). As aconsequence,
the Plaintff inthis case hassince August 5, 1999, held a perfected lieninthe fundsgarnished by the Debtor’ s
employer; the August 5" date being the prepetitiondate on which the Lima Municipa Clerk of Courts took
possession of the garnished funds. The sgnificance of thisfact isthat Snceacreditor’ sinterest ina perfected
lien is generaly superior to that of the bankruptcy trustee' s interest in that same property, the Trustee must
point to some statutory authority by which he may defeat (or at least subordinate), the Plaintiff’ sinterest in
the garnished funds which are now held by Attorney Hearn. Inthisrespect, the Trustee citesto 11 U.S.C.
§ 547(b)* which permits, under certain conditions, atrustee to avoid atransfer of property if the transfer of
the property was made within ninety (90) days before the date of the filing of the bankruptcy petition.

Inthis case, there is no dispute between the Parties that the transfer by the Debtor’ semployer of the
garnished funds to the Lima Municipa Clerk of Courts clearly fdls within the ninety (90) day preference
period provided for in§ 547(b). Moreover, itisclear that atransfer for purposes of § 547(b) includes both
the obtainment of a security interest and the subsequent perfection thereof. Schreiber v. Emerson (In re

1

This section provides that, “[€]xcept as provided in subsection (€) of this section, the trustee may
avoid any transfer of an interest of the debtor in property—(1) to or for the benefit of a creditor; (2)
for or on account of an antecedent debt owed by the debtor before such transfer was made; (3)
made while the debtor was insolvent; (4) made- (A) on or within 90 days before the date of the
filing of the petition; or (B) between ninety days and one year before the date of the filing of the
petition, if such creditor a the time of such transfer was an insder; and (5) that enables such
creditor to receive more than such creditor would receive if{A) the case were a case under
chapter 7 of thistitle; (B) the transfer had not been made; and (C) such creditor received payment
of such debt to the extent provided by the provisons of thistitle.”
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Emerson), 244 B.R. 1, 36 (Bankr. D.N.H 1999); Hunter v. Shap-on Credit Corp. (InreFox), 229 B.R.
160, 167 (Bankr. N.D.Ohio 1998). However, in defense to the Trustee' s claim of a preferentia trandfer,
the Plaintiff contends that paragraph (c)(8) of § 547 provides a defense thereto.

Section 547(c)(8), whichisfrequently referred to as the “small preference” exception, provides that:

(c) The trustee may not avoid under this section atransfer—

(8) if, in a case filed by an individua debtor whose debts are primarily

consumer debts, the aggregate vaue of dl property that constitutes or is

affected by such transfer is less than $600.
Thus under this section, atransfer, despite being preferentid for purposes of § 547(b), cannot be avoided
if: (1) the case isfiled by an individua debtor; (2) the debts held by that individua debtor are primarily
consumer debts; and (3) the aggregate vaue of al the property transferred islessthan $600.00 dollars. In
this case, the facts presented by the Parties clearly show that these requirements have been met.
Accordingly, asthe Trustee has cited to no other statutory section under which he could obtain a superior
interest in the garnished funds, the Court mugt find that the Rlantiff, having a validy perfected lienin the
garnished funds, has a superior interest in those funds for purposes of bankruptcy law. Asaconsequence,
the Plantiff is entitled to keep the garnished fundsfreefromany daims of the Trustee. Moreover, asaresult
of this decison, the Court can see no purpose whichwould be furthered infinding that the autometic stay has
beenviolated, or that the LimaMunicipa Clerk of Courts should be held liable for the garnished fundswhich

were transferred to Attorney Hearn.
However, notwithstanding the foregoing holding, the Court is troubled by one aspect of this case;

namdy why Attorney Hearn, in contraventionto the state court order, kept the fundsat issue inthis case from
the Trustee. In this respect, the Court, dthough not presented with al the circumstances surrounding
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Attorney Hearn's actions, strongly believes that Attorney Hearn, besides apparently breaching his duty as
an officer of the court, wasinviolaionof the state court order. The Court also observesthat Attorney Hearn
would not have compromised his client’ s position by turning over the fundsto the Trustee, as the Trustee
would have been required to keep the funds until the issues presented herein had been determined. The
Court, however, given that it comes to this case late, and given that Judge Workman refrained from taking
any action againg Attorney Hearn, declines a thistime to carry thisissue any further.

In reaching the conclusions found herein, the Court has consdered dl of the evidence, exhibits and
arguments of counsd, regardless of whether or not they are specificaly referred to in this Opinion.

Accordingly, itis

ORDERED that the Motionfor Summary Judgment submitted by the Trustee, BruceFrench, be, and
ishereby, DENIED; and that the Motion for Summary Judgment submitted by Attorney Hearn on behdf of
the Plaintiff, Van Wert Co. Hospital, be, and is hereby, GRANTED.

Dated:

Richard L. Speer
Chief Bankruptcy Judge
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